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MoOHEMEKE & O ) EVATEL, FHANEMEOMEREZFAT 550K S
NTWb, TOZEIE, HEOH LRI T 2 TiRa &, Fll 2 BORGAT
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HEFATEREEOEBRE EO L) ICHEETL2NEHEETH L, ZhiFv =T
o RETHASh, VETHmINS,
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TTERRBE DB % IS HRE L 72 b O TH 2 0%, AR ER IR 121
EORRFEIZOWTHADOREEZ T LTV,

I— NHGLIRE, > =7 VISR LD 3ODFHLRH - 7.
AT w70 ATBEEBIZIENI R T O d 51T BHAI 2 R T 2 HER %
ALTWDhe b LRSI ZWESG, Y7o Y ERIGEH S
W L L, ZOHEMPEW Z KD OFEEE O B E TR RO
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L7ahs, ] OBREIZBEN THEBIY (arbitrary and capricious test) %
FLEEPL TS, b LITBHEMEOBRPEHN T 29056, TOMHRIE %
Qb IFSNTELY, IO REFTLH L1, ZOEMIEDD
DOBHLNE LN\, BEE, ThhbizTury [adidb] 320
ATy TRBEL I EICRIL b LAk v, 8RS, TOHOHPIE, AT v
THTHETAILEDPELL, B LdVE2HL0IETOU EOFIEE B
MLTVBETHFVHD L5 THE Y,

v 7na EEAEE SN BRI R HERIE EME A — < —HR"Y Th 5,
A, MNEBRZ-R[GEROMEEZH ) RAgbiko TREEA] #EICHE
TH5LDTH%, JATOMNPEBOEERKAEIEEL W2 T I ENTELRVY
A, REBABE IR oM OHIR % #5410 T2, EPAXEIN L
oREIL, AT OMORGEBEEEREROMBFLE LW HEIL, &
DL IBEHBOMOM THREHIRZE Y BTHEh L) L THotze ZDIR
T, EPA A F OB OMOPR IR % P55 & 9 12l Ah 22,
REFACHEOLE R, BT OMPEERZEREEIEET 50 LB RO
IENE 2 MBI Twiee KRR LEOH [#] oXEx2#liTzTan
YE TR EIFEN AT, EPAZENENA LOMOFIRE DA % EET
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(3 EPA DR % FE L7z, [ e LTRROT25 0 & % 238803548 L 72
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D50 THDH] & L7Y, GREREEOLFIC I L, EPADRERL
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HEHE L OBORM OF G % 3 247 BHEB o5 EIE, 0L S hTn b,
vz 7u HE g L EME A —< —Hgud, PIET BRSO & OO
HICHAEL TWzds, AV FI A4 ZHRS Tk, 2oFEE, ROk
T OB, 2N X ) ENCHIE S N TH S 70RO i
W BRI 2B 2T BB O FFEICOWTRICER L Tl
IR L OMIZELTW e ThHDEDOE  DFBHNITIX, HIROEHIZH
T HMEDRHEEDE L L T (against the statutory backdrop) 31, &K ER
BRI, NEOXE TSN TR VRN ZBHREIR S TWwa ], L
BiL72% 22 CHIELC, SRERERIZKRO X9 THR LY THIT1TE
BEOSEMWMRZEYICT 52 L1, #EYTHY ], 2L T [(ZoHMYMR
Bug,) HROBRICH T 2EORAFEOZLUHErHHAT LI L TERLD
A EE A L, URITBREOBEMRZTHET 250 TH-> T, HER
MERZERT L L) ICHERETIEARV]ZLT, Y7o 82 EH LT,
FTEEB ORI S A5 5 & JIIT L7227

B. ZBIRE MU THUE

INETOEZANT Y THBHEE, BRI L TRINZ2BS5 2 LT& TR
W3RV, W DOPDRE GRRBYD o 72, BEEEOBBEMOImTH 2T, b
7 v TEMHEOBHFEMOTHAMIOWT, M7 ¥ TBHENGEG L2 & 2R
KN ZEEZ BTS2 T ARnE I I8 bNIS, L2L, dBEAATH
BED L) @AM D OP L THET 2 IR T LR DD, BIZIE, Bt
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V. 8HYIC

kT v TEMEE, 2008 ELLK, 2 LT, 2008 AELARTICIRA ST & 72T
BRIOZ L 2B SEH 0, XL LTWwE, Z072DI2iE, B LWHH
EHIETHOICLEEINLIFA L FREEZEILZTNI RO L2WES ). BE
HFORAOBEIE T FERERICRT 522 L8 b725 9, BEIEZIELLT 5720
W% OFFREFBNICHBRL 20 WE Lo 0nEs5, Y= 7u vkl
3% K ORFIRICHH ST E e —HT, T TEHMHED, HBABEILEZ D)
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GESE) AL, 2018 4 3 H 16 H AT b 7= BHIE # B KA AR 2= 92 i
NEINFHEAZ 7 v 7+ 3 F—Toi#iEIEHR (Daniel Farber, "Regulation, The Trump
Administration, and the Chevron Doctrine”) ZFiR L 723D THh 5,

&

(1) Sho Sato Professor of Law, University of California, Berkeley.

(2) Donald J. Trump, Executive Order 13771 : Reducing Regulation and Controlling
Regulatory Costs (Jan. 30, 2017)

(3) Section 2(a) of the Executive Order provides that “[u] nless prohibited by law,
whenever an executive department or agency (agency) publicly proposes for notice
and comment or otherwise promulgates a new regulation, it shall identify at least
two existing regulations to be repealed.” Section 2(c) provides that “in furtherance

of the requirement of subsection (a) of this section, any new incremental costs
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associated with new regulations shall, to the extent permitted by law, be offset by
the elimination of existing costs associated with at least two prior regulations.”

(4) See Eric Biber, Two Sides of Same Coin: Judicial Review of Administrative Action and
Inaction, 26 Va. Env. L. Rev. 461 (2008); Eric Biber, The Importance of Resource
Allocation in Administrative Law, 60 Admin. L. Rev. 1 (2008).

(5) Jacob E. Gersen & Anne Joseph O'Connell, Deadlines in Administrative Law, 156
U. Pa. L. Rev. 923 (2008).

(6) Office of Information and Regulatory Affairs, Guidance Implementing Executive
Order 13771, Titled “Reducing Regulation and Controlling Regulatory Costs” (April
5,2017), available at https://www.whitehouse.gov/sites/whitehouse.gov/files/omb/
memoranda/2017/M-17-21-OMB.pdf.

(7) For an extensive discussion of this issue, see Daniel A Farber, Taking Costs into
Account: Mapping the Boundaries of Judicial and Agency Discretion, 40 Harv. Envtl. L.
Rev. 87 (2016)

(8) 5U.S. Code §553(e) provides: “Each agency shall give an interested person the
right to petition for the issuance, amendment, or repeal of a rule.”

(9) Thisissue is discussed in Farber, supra note 7.

(10) Defenders of Wildlife v. Gutierrez, 532 F. 3d 913, 921 (D.C. Cir. 2008). See also
WildEarth Guardians v. U.S. EPA.,, 751 F. 3d 649, 655 (D.C. Cir. 2014) (upholding an
agency’s resource allocation decision because “the statute affords agency officials discretion to
prioritize sources that are the most significant threats to public health to ensure effective
administration of the agency’s regulatory agenda.”)

(11) For a broad survey of the administration’s attitude toward expertise, see James
Hohmann, No Relevant Experience? It’s Not a Problem for Trump, Wash. Post (July 24,
2017), available at https://www.washingtonpost.com/news/powerpost/paloma/
daily-202/2017 /07 / 24/ daily-202-trump-marginalizes-experts-debases-expertise/597
548fc30fb043679543214/?utm_term=.158c3blec01d&wpisrc=nl_daily202&wpmm-=.

(12)  Justin Wolfers, Why Most Economists Are So Worried About Trump, NY Times (Jan. 11,
2017) (https://www.nytimes.com/ 2017 /01 /11 /upshot/why-most-economists-are-so-
worried-about-trump.html.

(13) Chris Mooney, 85 Percent of the Top Science Jobs in Trump’s Government Don’t Even
Have a Nominee, Wash. Post (June 7, 2016), available at https://www.washingtonpost.
com/news/energy-environment/wp/ 2017 / 06 / 06 /trump-has-filled-just- 15-percent-
of-the-governments-top-science-jobs/?utm_term=.881d54885228.

(14) Cecilia Kang and Michael D. Shear, Trump Leaves Science Jobs Vacant, Troubling
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Critics, NY Times (March 30, 2017), available at https://nyti.ms/ 2 oBjfkh. Even in
July, the White House Office of Science and Technology had only a third of the staff
it had in the Obama Administration, and the science division appears to have had no
remaining staff. See Christa Marshall, Science Office a Shadow of Its Former Staff,
E&E News (July 3, 2017), available at https://www.eenews.net/stories/1060056920.

(15) Joel Achenbach and Lena H. Sun, Trump Budget Seeks Huge Cuts to Science and
Medical Research, Disease Prevention, Wash. Post (May 23, 2017), available at https://
www.washingtonpost.com/news/to-your-health/wp/ 2017 / 05 / 22 /trump-budget-
seeks-huge-cuts-to-disease-prevention-and-medical-research-departments/?utm_
term=.848e19c348e0.

(16) Coral Davenport, Counseled by Industry, Not Staff; EPA Chief is Off to a Blazing Start,
NY Times (July 1, 2017), available at https://nyti.ms/ 2 uwXByi. Pruitt and Education
Secretary Betsy DeVos seem to be the most extreme cases, but some other cabinet-
level appointees are also estranged from staff because of the appointee’s hostility to
their agency’s missions. See Juliet Eilperin and Emma Brown, Cabinet Secretaries’
Tough Tusk: Lack of Funding, Support for Agency Missions, Wash. Post (July 2, 2017),
available at https://www.washingtonpost.com/politics/cabinet-secretaries-tough-task-
lack-of-funding-support-for-agency-missions/2017/07/02/d17279ee-4ad9-11e7-a186-
60c031 eab644 _story.html?utm_term=.5ed58fac56ed. The schism between agency
staff and the political appointees extends below Pruitt’s level. For example, agency
experts were dismayed when new rules governing the chemical industry were
shaped by a deputy assistant who had been a lobbyist for the industry until her
appointment. Annie Snider, EPA Staffers, Trump Official Clashed Over New Chemical
Rules, Politico (June 22, 2017), available at http://www.politico.com/story/2017/06/
22/trump-epa-energy-chemicals-clash-239875.

(17) Danielle Ivory and Robert Paturechi, The Deep Industry Ties of Trump’s
Deregulation Teams, NY Times (July 11, 2017), available at https://nytu.com.
ms/2v6AHAD.

(18) Sean Reilly and Kevin Bogardus, Boards Add Industry and State Officials, Drop
Scientists, Greenwire (Nov. 3, 2017), available at https://www.eenews.net/
greenwire/2017/11/03/stories/1060065619.

(19) Talia Buford, What It’s Like Inside the Trump Administration’s Regulatory Rollback at
the EPA, ProPublica (Dec. 18, 2017), available at https://www.propublica.org/article/
inside-trump-regulatory-rollback-epa?utm_source=&utm_medium=email&utm_

campaign=12685.
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(20) Id.

(21) Lisa Friedman, Marina Affo, and Derek Kravitzdec, E.PA. Officials, Disheartened
by Agency’s Direction, Are Leaving in Droves, NY TiMes (Dec. 22, 2017), available at
https://www.nytimes.com/2017/12/22/climate/epa-buyouts-pruitt.html.

(22) The American Bar Association has compiled an extensive list of documents
relating to this rule and the resulting litigation, with links to the documents, which
is available at https://www.americanbar.org/groups/environment_energy_
resources/resources/wotus/wotus-rule.html.

(23) For an overview of federal wetlands regulation, see Margaret N. Strand, Federal
Wetlands Regulation, 23 Env. L. Rep. 10,185 (PartI), 23 Env. L. Rep. 10284 (1993) (Part
I (1993).

(24) A report by the Congressional Research Service is an excellent background
document about the WOTUS rule. See Claudia Copeland, EPA and the Army Corps’
Rule to Define “Waters of the United States” (Jan. 5, 2017), available at https://fas.
org/sgp/crs/misc/R43455.pdf.

(25) https:// 19 january 2017 snapshot.epa.gov/cleanwaterrule_.html. The website
explains: “The Web Snapshot consists of static content, such as webpages and
reports in Portable Document Format (PDF), as that content appeared on EPA’s
website as of January 19, 2017 [the day before Trump took office].”

(26) In United States v. Riverside Bayview Homes, Inc., 474 U.S. 121 (1985), the Court
held that federal jurisdiction included wetlands that are adjacent to water bodies if
those water bodies themselves are under federal jurisdiction. In Solid Waste Agency
of Northern Cook County v. U.S. Army Corps of Engineers, 531 U.S. 159 (2011),
however, the Court invalidated a regulation that extended federal jurisdiction to any
wetland used by migratory birds.

(27) 547 U.S. 715 (2006).

(28) See, e.g., United States v. Gerke Engineering, 464 F.3d 723 (7" Cir. 2006); United
States v. Johnson, 467 F.3d 56 (1st Cir. 2006).

(29) See Donald J. Trump, Presidential Executive Order on Restoring the Rule of Law,
Federalism, and Economic Growth by Reviewing the “Waters of the United States”
Rule (Feb. 28, 2017), available at https://www.whitehouse.gov/presidential-actions/
presidential-executive-order-restoring-rule-law-federalism-economic-growth-
reviewing-waters-united-states-rule/.

(30) This action is found at https://www.epa.gov/wotus-rule/final-rule-definition-

waters-united-states-addition-applicability-date-2015-clean-water.
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(31) EPA, Definition of “Waters of the United States"—Recodification of Pre-Existing
Rules, 82 Fed. Rev. 34899 (July 27, 2017), available at https://www.epa.gov/sites/
production/files/2017-07/documents/2017-13997.pdf

(32) For an overview of the plan and the resulting litigation and repeal effort, see Robert
Glicksman, The Fate of the Clean Power Plan and U.S. Greenhouse Gas Emissions in the
Trump Era, 11 Carbon & Climate L. Rev. 292 (2017)

(33) 42U.S.C. §7411(d).

(34) See Request for Comment on Repeal of Carbon Pollution Emission Guidelines for
Existing Stationary Sources: Electric Utility Generating Units (October 16, 2017),
EPA-HQ-0OAR-2017-0355, available at https://www.epa.gov/stationary-sources-air-
pollution/electric-utility-generating-units-repealing-clean-power-plan-0.

(35) 42U.S.C. §7651 et seq.

(36) 467 U.S. 837 (1984). Chevron arose in a complicated regulatory setting that is
described in detail in Jody Freeman, The Story of Chevron: Environmental Law and
Administrative Discretion, in Richard Lazarus and Oliver Houck, Environmental Law
Stories (2005). Regarding the complexities of implementing Chevron, see Kenneth A.
Bamberger, Normative Canons in the Review of Administrative Policymaking, 188 Yale
L.J. 64 (2008).

(37) 467 U.S. at 865.

(38) Id.

(39) See Kevin M. Stack, Chevron is Dead, Love Live Chevron, 115 Colum. L. Rev.1867,
1876 (2015).

(40) There is evidence that Congress views administrative agencies, not courts, as the
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Congressional Drafting, Delegation, and the Canons, 65 Stan. L. Rev. 901 (2013).

(41) 533 U.S. 218 (2001).

(42) Id. at 226-27.
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(44) The Court ruled in United States v. Mead, 533 U.S. 218 (2001), that Chevron
applies only when the agency acts pursuant to authority to make rules with the force
of law. Otherwise, the agency receives the lower level of deference described in
Skidmore v. Swift & Co., 323 U.S. 134, 140 (1940), based primarily on the agency’s
expertise and experience.

(45) See Cass R. Sunstein, Chevron Step Zero, 92 Va. L. Rev. 187 (2006) (arguing that
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Chevron should be applied more broadly than it was even before Mead, to allow decisions to be
made by institutions more expert and more politically accountable than the courts). Note that
Chevron deference applies even when the question is the agency’s jurisdiction rather
than the substance of its decision. See City of Arlington, Tex. v. FCC, 133 S.Ct. 1863
(2013).

See, e.g., FDA v. Brown & Williamson Tobacco Corp., 529 U.S. 120 (2000) (striking
down at step one the FDA’s assertion of regulatory authority over tobacco products as “drug
delivery devices” within the meaning of the Food, Drug and Cosmetic Act).

See INS v. Aguirre-Aguirre, 526 U.S. 415 (1999) (overruling the court of appeals for not
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See King v. Burwell, 135 S. Ct. 2480 (2015) (declining to apply Chevron test in
major Obamacare case); Utility Air Regulatory Group v. EPA, 134 S. Ct. 2427,244
(2014) (“enormous and transformative expansion in EPA’s regulatory authority” would be
required by agency interpretation) ; FDA v. Brown & Williamson Tobacco Corp., 529 U.S.
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tobacco industry).

134 S. Ct. 1584 (2014).
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Id. at 1607.

Id.

551 U.S. 644 (2007).

Id. at 666.

1d. The Court explained:

Surely, there must be some limits on the statute’s application to nondiscretionary
actions: the ESA surely does not require the Treasury Department to condition
income tax refunds on a showing that the recipient will not use the money for
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Id. Of course, EPA’s decision to approve a state’s permitting program was not
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Id. at 666-668.
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(64) When he was a lower court judge, Justice Gorsuch argued that Chevron should be
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opinion in Michigan v. EPA, 135 S. Ct. 2699, 2171-2713 (2015).
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